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In thinking about the term "self-determination", I

The parties' "needs" had been redefined prinarily as

have been wrestling with what it means, what are the
key elements of self-determination and why it is that
self-determination has any relevance or importance to
mediation.

financial needs
- the likelihood of success at tr:al, the
cost ofthe litigation and the consequences of success or
failure in obtaining the requisite rights-based orders ai
court. And so like lemmings, the parties and prac:itioners came and converted their needs into tangible
negotiables and I, as a Pied Piper, assisted thern to do so.

Prior to the creation of the Australian National
Mediator Accreditation Standards in 2008 the usual
definition of a mediation process was that of Folberg and
Taylor in 1984:1

as I have said, I considered these ,outcomes
great
as
successes. I had followed my mentor's ailvice

Initially,

... mediation is a process in which the participants with the
assistance of a neutral person or persons, systematically
isolate disputed issues in order to develop options, consider
alternatives and aim to reach a consensual agreement that
will accommodate their needs.

In this definition the aim of mediation is to

achieve a consensual agreement. However, I rvondered
if these outcomes were in fact successes and whether or
not the agreements were accommodating the prrties'

reach

agreement.

After my early training as a mediator in 1992-93 I
followed the sage advice of one of my early trainers, to
conduct the interest-based process without change or
demur for at least 200 mediations. This I faithfully did
'rvith some interesting consequences.
The disputes, with some rare exceptions, settled.
At these mediations, the disputes, which were almost
all commercial in nature, focused on the content and
r{ghts-based aspects, ignoring or shutting down any

relationship or emotional component of the dispute. I
thought the emotional content was a distraction which
would impede settlement. The parties, or rather their
legal practitioners, tended to convert both the material
and emotive elements of the dispute into money; in
much the same way as economists do when describing
money as merely a means of exchange. Thus money
became the lingua franca of the mediations.
Initially I took great pride in the part I played in these
mediations. Both the process skill, which I thought I
brought, as well as my capacity to convert these disputes
into money transactions could be chalked up as apparent
successes.

The legal practitioners were of course great combatants, advocates and aides in achieving what Folberg and
Taylor defined as the aim of the process, ie "a consen-

sual agreement that will accommodate the parties'
needs". However, as Immanuel Kant said: "Out of the
crooked timber of humanity, no straight thing was ever
made."2
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and stuck to the letter and spirit of the interest-based
framework, and done so by assisting the par:i"=s to
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needs.

Increasingly, I observed that parties were erte:ing
into agreements reluctantly. Often, after executing :erms
of settlement, parties showed little or no indication ol
any joy, relief, reconnection or re-engagement with the

I often observed resignation, despondency,
alienation and hostility towards the other.
This raised many questions in my mind. Was Folbe.rg
and Taylor's assertion that the purpose of a rr.eci:ation
process was to achieve a consensual agreement acrually
correct? Was there necessarily a correlation be,tween a
consensual agreement framed through the legaX prism of
a financial means of exchange and the needs of the
parties? Might the needs of the parties go be;'ond a
financial resolution? Was the breakdown in t}re comrnercial relationship of the parties purely related to power or
other. Rather

rights? To what extent were the parties' hurnatr or
emotional needs or values creating the clima'ie :u the
dispute and to what extent did these have to be addressed
within the mediation? What was the importance of the
parties setting their own goals rather than proceedi:rg on
the assumption that a consensual agreement was the soie

objective?

I

have grappled with these questions since 1995,

particularly the last question which can also be erpressed
as the relationship between making a deal and selfdetermination. What are the consequences if an;v part of
a deal is made with little or no self-determination? Wtrat
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any consequences are there for a deal if selfdetermination is achieved? If self-determination is import€nt, what actions or approach support it and what might
undermine it?
The notion of self-determination appeared in Austra-

if

lia in 2008 in the National Mediator

Accreditation

- Practice Standards (hactice Standards).
Standard 2, entitled "description of a mediation
process" the following sentence is highlighted in a box
inLmediately below the title: "The purpose of a mediation process is to maximise participants' decision makStundards

In

ing."
Mediation is defined in s 2(1) of the Practice Standards as:

...

a process

in which the participants, with the support of

the mediator, identify issues, develop options, consider
alternatives and make decisions about future actions and
outcomes. The mediator acts as a third party to assist the
pafticipants to reach their decision."

Section 2(3) says "The goal of a mediation process is
agreed upon by the participants with the assistance of
ttr,l rrrediator."
Note that in these definitions settlement is not the
aim.
Section 2(4) identifles a number of non-exhaustive
pc'ssible opportunities that mediation may provide parricipants:

a)

assist the participants to define and clarify the issues
under consideration;

b) assist participants to communicate and

exchange

relevant information;

c) invite the clarification of
d)

e)

f)

issues and disputes to

increase the range of options;
provide opportunities for understanding;
facilitate an awareness of mutual and individual
interests;
help the participants generate and evaluate various

if

so how?

3. What impact might the change have on medititic,n
practice?

Here are some dictionary definitions

of

self-

determination:

.

The American Heritage Dictionary of the Engiish
it as "determination of one's
own fate or course of action without compulsion;

lnnguage defines

.

free will".

In the Collins English Dictionary it is "the po'wer
or ability to make a decision for oneself withor-rt
influence from outside".

.

Merriam-Webster's Colle giate Dictionary describes
it as "the freedom to live as one chooses, or to ac:
or decide without consulting others".

Isaiah Berlin, the British philosopher, said:a
Few things have done more harm than the beiief on the pa:t
of individuals or groups that he or she or they are in the sole
possession of the truth; especially about how to live, v,'hal
to be and do and that those that difer from them are noi
merely mistaken but wicked or mad, and need restrairring
or suppressing. It is a terrible and dangerous arrogance to
believe that you alone are right: have a magical eye which
they
sees the truth and that others camot be right

if

disagree.

Berlin's observation is powerful. This often describes
the perspective of each of the panicipants. It is in my
view even more apposite where the mediator believes
that he or she knows best.
As Kenneth Cloke says:s

who may be subject to, or affected by, the situation

... for mediators ... how do we know, even in petty
conflicts, whether we are silencing the disempoweted oi
achieving a temporary peace by suppressing someo.ile"s
desire for justice? How can we be sure we are noi
promoting peace to reinforce an unfair status quo or petty
tyranny? What do we do when we discover that our effcrts

and proposed options.

at settlement have turned into a form

options; and

g) promote a focus on the interests and needs of

those

Section 2(5) states thar "Mediation is essentially a
process that maximises the self-determination of the
pa:1icipants."
Thus, since 1984 there has been a significant shift in
concept from mediation being a process that primarily
aj.ms to reach a consensual agreement that will accomm,rdate the participants' needs,3 to mediation being a
pr,ccess that assists parties to make decisions, ie maximises

the self-determination of the parties. The notion of
self-determination extends to the goals the participants
m;ry set, the opportunities the parties may have within
the mediation and the decisions the parties may reach.
These changes highlight three important questions:

1. What does self-determination mean?

1'6,

2. Is the change important and

of

suppression?

I have, on a number of occasions, spoken to pec;ple
who have taken part in mediations who felt that the
outcome of the mediation was a fair, consensual ag.reement. However they were extremely distressed by the
mediation and went on to say that they would never use
mediation again. This, you can imagine, raised my
curiosity.
Why so, I asked? The answer invariably was alorrg
the lines that although the outcome may have been fair
from a financial or economic perspective, and may lze11
have been a good resolution of the court case, they had
been unable to talk about what was important to the-m.

Either they were shut down by their lawyer or the
mediator and told that those issues would not assist the
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of the matter, or they

achieved and perhaps even more importantly, it erables
us to take ownership and responsibility for the cutcorne.
What impact does the aim of self-determination have
on mediation practice?
It has been an essential part of our culture to iook tbr
rational answers, rather than to trust individuals to use
intuition. Ever since Descartes said: "I think therefcre tr

were placed into

separate rooms so that they had no opportunity for any

dialogue or decision making around what should or
could be discussed.6
Viktor Frankl was a psychiatrist in Vienna prior to the
outbreak of World War 2. He survived the war in a
number of concentration camps. He describes his experiences in his book Man's Searchfor Meaning. While the
book describes the privations and brutality of the existence he endured, his primary purpose is to examine the
role and importance of self-determination and meaning
in life.
He describes an opportunity to escape:7

am", rational thinking has been the guiding light of
is an idea that persists in the

Western values. There

to surlfdetermination. This is the notion that professionrrl:i know
what is best or are expected to know what is best fbr
people in conflict. It is also counterproductive to selfdetermination, when coupled with a desire to proiect or
shield people from their relative disadvantage. Fach ol'
mediation world which runs counter

I

made a quick last round of my patients, who were lying
huddled on the rotten planks of wood on either side of the
huts. came to my only countryman, who was almost
dying, and whose life it had been my ambition to save in
spite of his condition. I had to keep my intention to escape
to myself, but my comrade seemed to guess that something
was wrong (perhaps showed a little nervousness). In a
tired voice he asked me, "You, too, are getting out?" I
denied it, but I found it difficult to avoid his sad look. After
my round I returned to him. Again a hopeiess look greeted
me and somehow felt
to be an accusation. The
unpleasant feeling that had gnpped me as soon as I told my
friend would escape with him became more intense.
Suddenly decided to take fate into my own hands for
once. I ran out of the hut and told my friend that I could not
go with him. As soon as I had told him with finality that I

I

these approaches tends

I

it

I

had made up my mind

to stay with my

patients, the

unhappy feeling left me. I did not know what the following
days would bring, but I had gained an inward peace that I
had never experienced before. returned to the hut, sat
down on the boards at my countryman's feet and tried to
comfort him; then I chatted with the others, trying to quiet
them in their delirium.

I

Reflecting on the importance of self-determination,
he said:8

... it becomes clear that the sort of person the prisoner
became was the result of an inner decision and not the
result of camp influences alone. Fundamentally, therefore
any man can, even under such circumstances decide what
shall become of him
mentally and spiritually.

-

Frankl concludes by saying:e
Life ultimately means taking the responsibility to find the
right answers to its problems and to fulfil the tasks which it
constantly sets for each individual. These tasks and therefore the meaning of life differ from man to man, and from

moment

to moment ... No man and destiny can be

compared with any other man or any other destiny. No
situation repeats itself, and each situation calls for a
ditrerent response.

for an inner peace and equilibrium to
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tors, is not certain to lead to satisfaction or find suppon
from the participants in a conflict and if in4:osecl is
likely to diminish any real commitment they might have
to the outcome.
I have observed that the automatic and consistent
response to difficult conflict always entails a tvroloid
response. First, a sense of disempowerment is rellected
through uncertainty, lack of clarity and emotional upset.
Second, there is a sense of alienation from ttie otlrer,
self-absorption, and a perception that the other is the
cause of all your pain and suffering.
The antidote to this experience is to help peopie find
their voice and make choices through empathic dia-ogue
processes. This inevitably involves a three dirnensional
approach in which the mediator assists the part-es io
consider the content of the dispute, the process used, and
their emotional responses so that they can make the
decisions they need to, whatever they relate t,r" Open
minded and open hearted processes are essert.ial to
support people in making difficult choices abour their
own priorities and to enable them to be responsive ro
those with whom they are in conflict.
What does this mean for mediation practice?
How can we best support self-determination?
These are big questions which need to be addiessed;
unfortunately I can't do that today. What I can say, in the
briefest of terms, is that as mediators we need to:

Self-determination does not necessarily lead to the
best outcome from a rational point of view. It may not
lead to the most successful legal outcome. However, as
Frankl demonstrates in the starkest of ways, it is
essential

to

The shift in focus to self-determination in the Fra;tice
Standards acknowledges that the notion of raticinai deal
making, based on what "makes sense" to us as media-

I

I

to limit or hinder

determination, as does the desire or need
process steps or rules on participants.

2015

collect without judgment all available intt,rlcali,rn
about the content of the dispute and the parties'
emotions or their values from their words, their
body language and through the use of all oui'
senses and intuition;
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monitor our impulses as mediators to intervene in
the parties' dialogue and ask ourselves honestly
whether these interventions are likely to support or
hinder the parties'own efforts in making decisions
or their engagement with or responsiveness to the
other party. We must do this whether our desire to
intervene and "help" deals with the content of the
dispute, the process to be used or in the emotions
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